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How To Buy Directors’ and Officers’ Insurance For Your Condo Board
By Scott Simmonds, CPCU, ARM
In my insurance consulting work with condominium associations and homeowners’ associations,
one area of coverage is a topic of constant concern — directors’ and officers’ insurance, a.k.a.
D&O. There is, in many ways, an air of mystery around this kind of policy. Let's get rid of that!
First, D&O insurance is protection against a breach of "duty" by the directors and officers. D&O
pays for actual or alleged wrong decisions, what the policy calls "wrongful acts."
Although each insurer defines coverage in its own way, D&O insurance generally includes: "any
actual or alleged act or omission, error, misstatement, misleading statement, neglect, or breach
of duty by an Insured Person in the discharge of his/her duties."
Claims
Some examples of claims under an HOS D&O policy:
-Employment-related issues such as discrimination, harassment, and wrongful termination.
-An owner claims you have failed to provide adequate security.
-Someone files a suit alleging racial discrimination.
-An owner claims you have misused funds or mismanaged assets.
D&O does not pay for bodily injury or property damage. Auto insurance, workers' compensation,
and general liability are purchased for such claims.

No Standard Policies
As there are no standard D&O policies, each policy and proposal must be evaluated on its own
merits. Here are some broad issues that should be considered:

Claims-Made Coverage
Most liability insurance policies (general liability, automobile, workers' compensation) pay for
events that occur during the policy period. For example, an auto insurance policy will pay for an
accident that occurs while the policy is in force.
D&O policies, however, pay for lawsuits filed during the policy period; the wrongful act could
have occurred years before. Claims-made policies respond only when a suit is filed, or when a
strong threat of a suit exists.
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Claims-made policy: Pays based on the date of the lawsuit.
Occurrence policy: Pays based on the date of the accident or occurrence.
The downside of a claims-made policy comes if the policy is canceled. Example: A D&O policy
is put in force January 1, 2011, and is renewed in 2012 and 2013.
In 2014, however, the organization decides to end the coverage, as the premium has increased.
Six months later, a letter from an attorney arrives announcing a lawsuit for discrimination in
hiring in 2013.
No coverage. Although the policy was in force at the time of the alleged discrimination, the
policy was not in force when the suit was filed. The solution to this problem is the extended
reporting period found in most policies (see the next paragraph).

Extended Reporting Period/Tail Issues
Claims-made policies only provide protection for lawsuits and actions brought during the policy
period. In the event that coverage is replaced or cancelled, protection may be desired for events
that took place prior to expiration/cancellation but for which no claim has yet been filed. This
coverage is called a "tail" or "extended reporting period" (ERP). Here are some issues to
consider:
Can you buy the ERP at your option, or only when the insurance company cancels the policy?
For what period is the ERP valid? One year? Two years?? Longer???
What is the premium for the ERP? (The cost is usually expressed as a percentage of the current
premium.)
In what time frame must the insured decide to buy the ERP? (The usual period is thirty or sixty
days.)

Policy Limit
What amount of coverage is provided by your policy? What's the total amount of protection
offered for all claims during the covered time frame (also known as an "aggregate limit")?
Multiple claims can, in effect, use up the limit of coverage.

Defense within Limit
Most D&O policies include the cost of defending a claim (attorneys' fees, etc.) within the policy
limit of liability. That means that the amount of coverage purchased must be enough to cover
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the awards and the defense costs of all claims. This can be an issue when considering the
amount of coverage (aggregate limit) you buy.

Failure to Provide Insurance Exclusion
This exclusion exists in about a quarter of the policies I see for condominium association
organizations. It removes coverage for suits by alleging that you did not buy the right insurance
or enough insurance. If you see this exclusion in your policy, ask that it be removed.

Retroactive Date
Claims-made policies respond to claims brought during the policy period. Many policies include
a date after which a claim must occur in order for the policy to respond—a retroactive date.
When changing insurance companies, it is vital to understand the new policy retroactive date.
The use of a "tail" may be necessary if the retroactive date is not sufficiently in the past.

Employment-Related Practices Coverage
Most condominium associations’ D&O policies include coverage for employment-related
practices — wrongful discharge, harassment, discrimination, etc. Check the policy's definition of
"wrongful employment act." Does it include only certain acts, such as sexual harassment? Is the
coverage broad, including workplace harassment for example? Are you covered for
discrimination suits brought by third parties? Remember that including employment practices
claims in your organization's D&O policy could affect the limit of liability available for other
claims.

D&O Insurance and Personal Insurance
Strictly speaking, the issue of personal insurance is beyond the scope of this article. In my
presentations to condominium associations’ boards, however, I always get someone asking
about using a homeowner's policy or umbrella liability policy for protection.
Personal liability insurance — either homeowner's or umbrella — covers bodily injury and
property damage for which the insured (you) are liable.
Business endeavors are excluded. Volunteer activities are covered, but only for bodily injury and
property damage. D&O insurance covers damage resulting from wrong decisions but not bodily
injury or property damage.
Don't depend on personal liability to protect you from your actions on a board. And don't depend
on D&O insurance to protect you from liability for bodily injury and property damage.
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Volunteer Immunity Laws
Volunteer service is no defense for improper acts. Many states, however, provide immunity from
prosecution if the actions arise out of voluntary service. A condo or homeowner association may
qualify for such immunity. Remember that these laws are at the state level, and that they vary
from state to state. State law cannot provide immunity from federal statues such as ERISA, the
Americans with Disabilities Act, or Civil Rights laws.

Regularly Review Coverage with Your Agent
Have an annual meeting with your insurance agent to review the coverage you buy.
-How much coverage do you have – what are the limits of liability?
-Are defense costs included in the limit of liability?
-Do you have coverage for employment practices?
-Do you have coverage for prior acts?
-What professional services are excluded?
-What are the policy exclusions?
-Use the coverage comparison chart at the end of this document.
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About Insurance Agents
My friend Howard Candage taught me that the most important part of the insurance transaction
is the relationship an insurance buyer has with his or her insurance agent. Having the right
agent is critical to a successful insurance program. There has to be trust and respect between
the two parties.
Your relationship with your agent has to be as trusting as the relationship you have with your
lawyer or accountant.
Insurance agents can be either employees of the insurance company for whom they sell (called
direct writers), or independent business people who work for themselves. Independent agents
usually represent more than one insurance company. While each will tell you that his approach
is best, I find that both independent agents and direct writers have a place in the market.
Most non-profits do business with independent agents. Often it’s an agent from the community.
No two agencies have the same abilities or resources. No two agents have the same level of
knowledge and expertise.
When the chips are down, your agent can make all the difference in a claim or coverage
dispute. Make sure that your agent can meet your needs. Here are some questions to use as
you review an agent's services:
-Who will manage your account on a daily basis?
-How long have the producer and service people been in the insurance business?
-Will the agent provide advice on all aspects of insurance?
-Does the agency have special expertise in non-profit institutions?
-How are claims handled? Does the agency have a claims department?
-Will one person in the agency oversee claim incident reports?
-Who will provide help preventing losses — the agent, the insurer, or both?
My recommendation is usually that a business should have one insurance agent handle all the
property and casualty insurance needs.
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Learn To Read Your Insurance Policies
The mere thought of reading an insurance policy can make your head hurt. Here are some hints
to make it less painful.
Understand the Purpose of the Policy - An auto policy is designed to cover vehicular accidents.
General liability insurance is purchased to protect the insured from liability arising out of bodily
injury, property damage, personal injury, and advertising injury. Directors’ and officers’
insurance indemnifies the key people for errors in judgment and bad decisions. Reading a policy
with the intent of coverage in mind goes a long way to helping you understand the contract.
Read the Declarations Page - The declarations page is usually the first few pages of the policy.
It will have information specific to the policy being reviewed, such as: policy effective and
cancellation dates, name of insured, the subject of the insurance policy (list of vehicles,
buildings, description of property, etc.), premiums charged, policy form numbers, form edition
dates.
Review the Definitions - In most insurance policies, words that are defined by the policy are in
bold-type or within quotation marks. Find the definition section of the policy and browse the
terms. Mark the section of the policy with a paper clip. You’ll be going back to it time and time
again. Read the endorsements. They can change the definitions.
Read the Insuring Agreement - The insuring agreement is usually the first part of the actual
policy wording. It will tell you what is covered by the policy. For property insurance, learn what
causes of loss (perils) are insured. For a directors’ and officers’ insurance policy, look at the
definition of “wrongful act.”
Review the Exclusions - The exclusions tell you what is not covered by the policy. Most policies
start with broad insuring agreements, then whittle away at the coverage with the use of
exclusions. Broad exclusions are not necessarily bad. For example, a general liability policy will
exclude auto accidents. No problem. That’s why you buy an auto insurance policy. Look for
exceptions to the exclusion; wording like, “This exclusion does not apply to….” For example, the
general liability policy excludes watercraft. There is an exception to the exclusion in most
policies for watercraft less than 26 feet long that you do not own. (The exception to the
exclusion provides non-owned watercraft coverage if the boat is less than 26 feet long.)
Review the Endorsements - The endorsements are usually found at the end of the policy. They
amend the standard policy language. It is not unusual to have more than ten endorsements to
the policy. The title of the endorsement usually gives you a good idea of what is trying to be
accomplished with the form. If an endorsement deletes a section of the policy, mark that section
in the policy document for future reference.
Review Policy Conditions - The policy conditions will show you the general “rules of the road” for
the contract. Issues like cancellation, arbitration, and claims reporting are usually covered in this
section.
Read Your Policies With a Pencil - I read insurance policies with a pencil in hand. I mark
sections and summarize the contents of a particular clause in two or three words. It helps me
find sections later and makes sure that I am not wasting time looking at a section that is
amended by an exclusion.
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Directors' and Officers' Coverage Comparison Chart
This will help you review your current policy or compare policies you are considering. Complete
this chart using the information provided by your agent, or have the agent fill in the blanks.
Name of the insurance company providing
quote/coverage.
Name of agent providing quote/coverage.
Insurer financial rating by AM Best Company.
(Available at www.AMBest.com)
The maximum payout for the total of all claims.
(Also called aggregate or total limit.)
The maximum payout per claim. (Also called per
claim limit)
How is wrongful act defined? (Usually found in
the section of the policy titled definitions.)

What is the deductible for D&O claims?
Is coverage included for employment practices
liability?

Is there a separate limit of coverage for
employment practices liability insurance? (Some
policies have separate limits. Others have a
combined limit for D&O and employment
practices.)
What events are included within the definition of
a wrongful employment act? (Harassment,
discrimination, wrongful discharge, etc.)

Do employment practices liability claims reduce
the limits of coverage unavailable for other
claims?
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What is the deductible for employment practices
liability claims?
Are the costs incurred in the defense of a claim
included in the limit of coverage provided or in
excess of the coverage provided? (Most D&O
policies will have defense as part of the limit of
coverage.)
Is the policy a claims-made policy, or an
occurrence policy? (Most D&O policies will be
claims-made.)
If claims-made, can the insured buy the
extended reporting endorsement after
cancellation of the policy? (Policies should offer
at least one year of extended coverage. Three
years is better.)
What is the premium for the extended reporting
period endorsement?
If claims-made, how does the policy insure acts
prior to the inception of the original policy?
Is there an exclusion for claims brought for
failure to purchase the correct insurance? (May
be a separate endorsement or within the
exclusions.)
Is there an exclusion for claims involving an
insured suing another insured? (May be a
separate endorsement or within the exclusions.)
Is there an exclusion for the gain of undue
personal profit? (May be a separate
endorsement or within the exclusions.)
Is there an exclusion for excess remuneration?
(May be a separate endorsement or within the
exclusions.)
Are libel and /or slander excluded? (May be a
separate endorsement or within the exclusions.)
Is pollution excluded? (Most policies will exclude
pollution liability.)
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List other policy exclusions:
(Review both those included in the exclusion
section of the base policy and separate
endorsements.)

Does the policy indemnify or pay-on-behalf of
the insured for a claim? (Indemnification means
that you will pay the expenses and the insurer
will reimburse you. In most cases, for nonprofits, pay-on-behalf is preferable.)
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More Insurance Issues For Condo Associations
Frankly, I think D&O insurance for condo associations is almost easy. There are many other
issues that, if mismanaged, can lead to devastating financial consequences.
Do you have insurance for employee dishonesty? Do you have enough coverage? If you
contract with a management company, does their insurance protect you if their employees steal
from you?
Do you have penalties in your property insurance if your insurance company thinks you are
underinsured? How are partial losses impacted by this clause – called coinsurance.
Do you have insurance if cyber-thieves hack your association’s bank account?
Do you have insurance if your association has a data breach and private owner information is
compromised?
Do you have adequate insurance for expenses that continue after a fire or windstorm? Will your
policy pay the lost rental income that might come from management of units? Does your
insurance cover management fees that you are contractually bound to continue – even after a
fire?
Do you have insurance for mechanical breakdowns, voltage spikes, and loss of utility services?
How are changes in zoning ordinances handled by your insurance? If you have to rebuild will
insurance pay higher costs required by new codes and laws?
How does your insurance respond to damage by pollution? Do you have liability insurance for
pollution that comes from your building?
How does the insurance respond to a civil authority that prevents your building from being
occupied – even if there is no damage to your building?
What assurance do you have that the amount of insurance you are buying on your property is
adequate to rebuild in the case total destruction of your building?
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About Me
I guess I was born to the insurance business. My dad was an insurance agent in New
Hampshire when I was a baby. He then joined an insurance company, and we bounced about
the East-coast while I was in school - Massachusetts, Ohio, Georgia, back to Massachusetts.
The summer between my freshman and sophomore year in college I decided it was time to get
a job in business. I thought I wanted to be a stockbroker. I rode into Boston every morning with
my dad and would go from office building to office building, riding the elevator to the top floor
and stopping at every office on each floor - moving down one elevator stop at a time asking if
there was an opening for a college student.
After two weeks and no luck, my Dad suggested I try an insurance agency. I got the job (as an
auto claims clerk) and the rest has been over thirty years in the business - working at five
different insurance agencies before starting my consulting practice.
In 2000 I decided that there was a need for an insurance expert who did not sell insurance. I
left my job at a small agency, and was allowed by my wife to take over the corner of a basement
bedroom.
As the business grew, my office grew from a corner, to half the bedroom, to taking over the
family room. We then built a new house with a large office with a separate “office” entrance - a
door that not once has been entered by a client.
That office now houses the largest solo-practitioner insurance consulting firm in the US. I have
clients in 35 states. I have been called the largest single insurance buyer in the
country. Several years ago I totaled it up - I help my clients with about $50,000,000 in premium
each year.
I graduated from Babson College in Wellesley, Massachusetts. In 1987 I earned the Certified
Insurance Counselor designation from the Society of CIC. In 1995 I finished the work (ten essay
exams given over five years) to qualify for the Chartered Property and Casualty Underwriter
designation conferred by the American Institute for CPCU.
I earned the Insurance Institute of America's Associate in Risk Management designation in
2005. In 2007 I was awarded the Certified Management Consultant designation by the Institute
of Management Consultants USA
My insurance work has involved companies in a wide range of industries. I have handled
insurance and risk management issues for public and private corporations, including many with
international operations. My work includes condominium associations, non-profits
manufacturers, banks, hotels, property managers, municipalities, and schools.
I hold a State of Maine resident insurance consultant’s license and non-resident licenses in
every state where I am required to do so - I think I'm up to 28 state licenses now.
About ten years ago I was accepted as a member of the Society for Advancement of
Consulting, an organization made up of only the top 1% of consultants nationwide. Several
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years ago I was granted “board approved” status, putting me in the top ten percent of the top
1% of consultants.
My writing and comments have appeared in the Wall Street Journal, Forbes, Fortune, Money,
Inc. Magazine, Smart Money Magazine, the New York Times, Boston Globe, Investors Business
Daily, Kiplinger's, the Los Angeles Times, and countless trade publications.
I make my home in Saco, Maine. I enjoy the shooting sports, particularly competitive pistol
shooting and trap. I also like to reading, playing with our dog, and bird watching. My wife and I
have five kids and two grandchildren.
I’m a past president of the trade association, Maine Association Of Professional Consultants
and of the Biddeford Saco Rotary Club.

For More Information Contact:
Scott Simmonds, CPCU, ARM
Unbiased “Fee-Only” Insurance Consultant
Email: Scott@ScottSimmonds.com
Web: www.ScottSimmonds.com
Phone: 207-284-0085
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Questions or Comments?
I would love to hear your thoughts and ideas about this book.
Suggestions for future editions or other topics you’d like to see covered.
Email me at Scott@ScottSimmonds.com.
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